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REPORT

of
WILKINSON, BOYDEN, CRAGUN & BARKER

to the
THREE AFFILIATED TRIBES
OF THE FORT BERTHOLD RESERVATION

on
STATUS OF THE FORT BERTHOLD CLAIMS
BEFORE. THE INDIAN CLAIMS COMMISSION

June 22, 1953

REPORT OF WILKINSON, BOYDEN, CRAGUN

&

BARKER

TO THE THREE AFFILIATED TRIBES OF THE FORT BERTHOLD RESERVATION
ON THE STATUS OF THE FORT BERTHOLD CLAIMS
BEFORE THE INDIAN CLAIMS COMMISSION
This report is submitted pursuant to the contract of
employment between the Three Affiliated Tribes of the Fort _Berthold
Reservation and this firm, and relates to the current status of the
Fort Berthold claims before the Indian Claims Commissiono

In our

last report under date of December 3, 1952, and in reports on
several occasions previous thereto, we have endeavored to keep the
I

Fort Berthold people informed as to the action of the Commission
and the government with respect to the government's motion for
summary judgment.

Although the briefs of the parties with respect

to defendant's motion have been filed, and the question of a
decision on the motion has been submitted to the Commission for
. approximately three months, no action as yet has been taken by
the Commission on the motion.

We have been under the impression

that the Commission would decide the Fort Berthold motion on the
strength and authority of its decision on a similar motion in the
I

Blackfeet case, which it handed down December 17, 1952.

However,

it seems likely that since the Blackfeet case is now on appeal to
the Court of Claims, the Indian Claims Commission is awaiting a
decision on that appeal as a guide for its use in deciding the
Fort Berthold motion.

-

While we have reviewed the legal and factual_ situati~n
.

involved in the Fort Berthold and Blackfeet motion~ for you previously, we shall set them out briefly in this report in order that
you may more fully ,mderstand the present status of the motions, and
may refresh yourselves on the issues involvedo

In that respect, we

are enclosing with the copies of this report going to the Claims
Committee, five copies of our printed appellate brief filed recently
in the Court of Claims in the Blackfeet appealo

This brief sets

forth the position of the Blackfeet Indians wherein it is contended
the Indian Claims Commission erred in its decision in their claim
for damages for the delay in payment of compensation for lands
takeno

Unfort,mately, we have only a limited number of copies of

this appellate brief left after filing the required number with the
Court and making a distribution to interested members of the Blackfeet
and Gros Ventre Tribes, so we are sending copies at this time to
the Claims Committee onlyo

We shall be ·happy to answer inquiries

from other members of the Tribes respecting the appealo
The issues involved in the present proceedings before the
Indian Claims Commission in the Fort Berthold litigation are not
complicated.

Stated simply, the Three Affiliated Tribes claim that

while they received a judgment for the principal value of their lands
which were taken by the government, which judgment was rendered in
the Court of Claims a few years ago, at the same time the Tribes
should have had the right to sue for the damages resulting to them
because of the long delay between the time the lands were taken and
the date they were paid foro

"Damages for the delay in payment"
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simply means the loss which naturally occurs in being deprived, not
only of the lands, but also of their equivalent in money, between
the tj.me they were taken and the time they were paid foro

The pre-

sent claim before the Commission is simply a demand for the right
to sue for such damages for delay in payment--which are usually
measured by a reasonable rate of interest.

The government contends

that the Tribes should not be allowed to prosecute this claim now
for the reason that the Court of Claims had jurisdiction to hear it
when it decided the prior case, and the claim for such damages or
interest should have been presented to the Court at that timeo

This

defense of the government, having been sustained in the Commission's
Blackfeet decision, flies in the face, we contend, of the legislative history of the Indian Claims Commission Act which clearly shows
that Congress in enacting the Act did not intend that prior determinations by the Court of Claims as to the principal value of lands
taken should bar claims in the Commission for damages for delay in
making compensation for such takings.

Although the legislative

history of the Indian Claims Commission Act was placed before the
Commission prior to its determination in the Blackfeet case, the
Commission did not follow it in making its decisiono

Should the

Commission decide to go ahead with its decision in the Fort Berthold
litigation prior to a decision from the Court of Claims on the
Blackfeet appeal there is little doubt but what its decision would
be the same as 1n the Blackfeet case.

In previous reports we have informed you that the government
has been successful in obtaining continued extensions of time within
which to file its answer to the merits of the Fort Berthold claimso

- 3 -

There can be little .doubt but what the government predicates these
extensions of time upon its hope that the Fort Berthold clatm for
damages for delay in payment for lands taken will be disposed of
by the pending motion so that it will not have to be answered and
defended on its merits.

Certainly, in the time that has ela~s~~

since August, 1951, when the petition in this case was filed, the .
government has had ample time in which to do the necessary research
to prepare an answer to the merits.
We expect a decision to come down from the Court of Claims
in the Blackfeet appeal sometime during the fall of this year.

We

intend to keep the Three Affiliated Tribes advised at all times as
to the progress and current status of that appeal, and of decisions
in other cases or from other Courts which may in any way affect its

outcome.

In the meantime we shall be happy to receive such inquiries

respecting the

Em Berthold litigation as officials or members of

the Tribes may care to send to us.
Respectfully submitted,

WILKINSON, BOYDEN, CRAGUN

By:
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&

BARKER

